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OPINION:
I.

HISTORY OF THE PROCEEDING
A. MRO Application

On March 30, 2012, The Dayton Power and Light Company (DP&L or Company)
filed an application for a standard service offer (SSO) pursuant to Section 4928.141,
Revised Code. The application was for approval of a market rate offer (MRO) in
accordance with Section 4928.142, Revised Code. As filed, the MRO would have
commenced on January 1, 2013, at the scheduled end of DP&L's existing electric security
plan (ESP). On September 7, 2012, DP&L filed a notice of withdrawal of its MRO
application.
B. ESP Application
On October 5, 2012, DP&L filed a second application for an SSO pursuant to
Section 4928.141, Revised Code. This second application was for approval of an ESP in
accordance with Section 4928.143, Revised Code. As filed, the ESP would have
commenced on January 1, 2013.
C Revised ESP Application
On December 12, 2012, DP&L filed a revised application for an SSO pursuant to
Section 4928.141, Revised Code. The revised application was for approval of a revised
ESP in accordance with Section 4928.143, Revised Code. DP&L's revised ESP application
was filed to correct errors discovered in the initial ESP application. The errors included
revenues/load expense errors, a fuel rider rate error, a property tax error, and a
competitive bidding process (GBP) auction price error. The revised ESP application is the
proposed ESP application presently before the Commission and addressed by this Order.
D. Summary of the Hearings
1. Local Public Hearings
Two local public hearings were held in order to allow DP&L customers the
opportunity to express their opinions regarding the issues raised within the application.
The first local public hearing was held in Dayton, Ohio, on January 29, 2013, at 1:00 p.m.
At the first local public hearing, four witnesses offered testimony on DP&L's ESP
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application. The second local public hearing was held in Dayton, Ohio, on January 29,
2013, at 6:00 p.m. At the second local public hearing, two witnesses offered testimony on
DP&L's ESP application. In addition to the public testimony, numerous letters were filed
in the docket regarding DP&L's proposed application.
At the local public hearings and in the letters filed in the docket, numerous
witnesses testified in support of DP&L and its application. Specifically, many witnesses
praised DP&L's community partnerships, charitable contributions to community groups
and non-profit organizations, and promotion of economic development in the region.
However, numerous witnesses also testified in opposition to DP&L's ESP application.
Specifically, many witnesses disputed DP&L's need to raise rates during a time of
economic hardship, its need to raise rates in lieu of downsizing or cutting back in other
areas, and the impact that a rate increase would have on electric reliability.
2. Evidentiary Hearing
The following parties were granted intervention in the proceedings: Industrial
Energy Users-Ohio (lEU-Ohio), OMA Energy Group (OMA), Honda of America
Manufacturing, Inc. (Honda), Duke Energy Retail, Duke Energy Commercial Asset
Management, Duke Energy Ohio, Inc. (collectively, Duke), FirstEnergy Solutions Corp.
(FES), AEP Retail Energy Partners, LLC, (AEP Retail), Ohio Energy Group (OEG), the
Ohio Hospital Association (OHA), the Kroger Company (Kroger), Ohio Partners for
Affordable Energ}'^ (OPAE), EnerNOC, Inc., the Ohio Consumers' Counsel (OCC),
Interstate Gas Supply, Inc. (IGS), the City of Dayton (City of Dayton), Retail Energy
Supply Association (RESA), the Ohio Environmental Council (OEC), W^al-Mart Stores
East, LP, Sam's East, Inc. (collectively, Wal-Mart), Direct Energy Services, LLC, Direct
Energy Business, LLC, Edgemont Neighborhood Coalition, Border Energy Electric
Services, Inc., Exelon Generation Company, LLC, Exelon Energy Company, Inc.,
Constellation Energy Commodities Group, Inc., Constellation NewEnergy, Inc.
(collectively. Constellation), Ohio Power Company, SolarVision, LLC (SolarVision),
Council of Smaller Enterprises, Border Energy Electric Services, Inc., Federal Executive
Agencies (FEA), and People Working Cooperatively, Inc.
The evidentiary hearing for DP&L's proposed ESP application commenced on
March 18, 2013. At the hearing, 11 witnesses offered testimony on behalf of DP&L,
10 witnesses offered testimony on behalf of Staff, and 23 witnesses offered testimony on
behalf of various intervenors to the case. In addition, DP&L offered three witnesses on
rebuttal. The evidentiary hearing concluded on April 3, 2013. Initial briefs and reply
briefs were filed on May 20, 2013, and June 5, 2013, respectively.
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E. Procedural Matters
1.

lEU-Ohio Motion to Take Administrative Notice or to Reopen the
Proceeding or to Supplement the Record

On May 20, 2013, lEU-Ohio filed a motion to take administrative notice or to
reopen the proceeding or to supplement the record. lEU-Ohio filed a memorandum in
support with an exhibit that lEU-Ohio contends should be admitted into the record. The
exhibit contained excerpted pages from a May 9, 2013, AES Corporation (AES) investor
day presentation. lEU-Ohio believes that the investor day presentation is relevant to
DP&L's financial integrity, specifically with regards to the service stability rider (SSR)
and switching tracker (ST), as well as to DP&L's ability to refinance long-term debt.
lEU-Ohio contends that the investor day presentation has been made public on the AES
website and it contains information that AES has held out to the investment community
as being reliable. Furthermore, at the time of hearing, the information contained in the
investor day presentation was not available and could not have, with reasonable
diligence, been presented during the hearing.
On May 28, 2013, DP&L filed a memorandum in opposition to lEU-Ohio's motion.
DP&L asserts that the investor day presentation should not be admitted into the record
because it was not timely prepared or discovered. DP&L claims that in other
Commission proceedings, the Commission has ruled that it would be improper to take
administrative notice or otherwise consider information offered lale in a proceeding and
that in every case there is, at some point, a reasonable cut-off for the Commission to
confine its analysis to the data that is already reflected in the record. In Re Ohio Power
Company, Case No. 10-501-EL-FOR, Opinion and Order (January 9,2013) at 27-29.
The Commission notes that the Supreme Court of Ohio has held that there is
neither an absolute right for nor a prohibition against the Commission's taking
administrative notice of facts outside the record in a case. Instead, each case should be
resolved on its facts. The Court further held that the Commission may take
administrative notice of facts if the complaining parties have had an opportunity to
prepare and respond to the evidence and they are not prejudiced by its introduction.
Canton Storage and Transfer Co v. Pub. Util. Comm., 72 Ohio St.3d 8, 647 N.E.2d 136 (1995).
lEU-Ohio's motion to take administrative notice would have the Commission review
information that was not presented at hearing and has not been admitted into the record.
No witness has sponsored the exhibit and no party has had an opportunity to
cross-examine a sponsoring witness. DP&L's only opportunity to prepare and respond
to the evidence was through its memorandum in opposition to lEU-Ohio's motion.
Furthermore, the Court's decision indicates that the Commission has the discretion to
determine whether to take administrative notice of facts outside the record. In this
instance, the Commission finds that lEU-Ohio's motion should be denied.
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2. Requests for Review of Procedural Rulings
a. lEU-Ohio Motions to Strike
lEU-Ohio asserts that motions to stiike the testimonies of witnesses Chambers and
Mahmud should have been granted. lEU-Ohio contends that its motion to strike the
testimony of witness Chambers should have been granted because witness Chambers
created financial projections based upon a spreadsheet titled "CLJ Second Revised
Exhibits with DETAIL - incremental switching." The financial projections based upon
the spreadsheet were admitted at hearing as Exhibits WJC-3 and WJC-5. lEU-Ohio
moved to stiike the exhibits and any portion of witness Chambers' testimony that relied
on those exhibits (Tr. Vol. II at 423-427). At hearing, the attorney examiners initially took
lEU-Ohio's motion to strike under advisement and subsequently denied lEU-Ohio's
motion (Tr. Vol. Ill at 593). lEU-Ohio later moved to strike the testimony of witness
Mahmud for relying on WJC-3. At hearing, the attorney examiner also denied that
motion to strike. (Tr. Vol. IV at 1037-1038). lEU-Ohio claims that the attorney examiners'
rulings were in error based upon Ohio Rule of Evidence 703. Ohio Rule of Evidence 703
requires that facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by the expert or admitted in evidence at the hearing.
lEU-Ohio argues that witness Chambers used a spreadsheet that contained the facts or
data that he relied upon, but that in this case the spreadsheet was neither perceived by
witness Chambers nor admitted into evidence at the hearing. The spreadsheet was
actually created by witness Jackson, but lEU-Ohio asserts that DP&L failed to sponsor or
move the facts or data contained in the spreadsheet into evidence during his testimony.
Next, lEU-Ohio avers that the spreadsheet is hearsay because it is an out-of-court
statement made by witness Jackson being offered by witness Chambers for the truth of
the matter asserted. Finally, lEU-Ohio contends that expert testimony must be based
upon reliable scientific, technical, or other specialized information, and the spreadsheet is
not reliable. In total, the motions to strike made by lEU-Ohio include DP&L Ex. 4A,
W7C-3, and WJC-5.
DP&L claims that lEU-Ohio's motions to strike were properly denied. First,
DP&L indicates that Ohio Rule of Evidence 103(A) states that error may not be
predicated upon a ruling which admits or excludes evidence unless a substantial right of
the party is affected. DP&L avers that lEU-Ohio failed to indicate or demonstrate that a
substantial right has been affected. Furthermore, DP&L contends that lEU-Ohio was
granted the opportunity to recall the witness and lEU-Ohio failed to avail itself of the
opportunity to further question the witness. Second, DP&L asserts that lEU-Ohio failed
to appropriately apply Ohio Rule of Evidence 703. Ohio Rule of Evidence 703 states that
the facts or data in the case upon which the expert bases an opinion or inference may be
those perceived by the expert or admitted in evidence at the hearing. DP&L posits that
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lEU-Ohio made the improper argument that DP&L witness Chambers did not perceive
the information because he did not create or verify the information. According to DP&L,
a witness may perceive information without creating or verifying it. Third, DP&L
contends that sufficient discovery was offered and taken in this case, and that it would be
unduly burdensome for all supporting data to be filed with the Commission. DP&L
claims that, in a Commission proceeding of this scope, a reasonable line must be drawn
between sufficient discovery and undue burden, and the attorney examiners drew a
reasonable line. Fourth, DP&L notes that Ohio Rules of Evidence do not apply in
Commission proceedings. Greater Cleveland Welfare Rights Organization, Inc. v. Pub. Util.
Comm'n, 2 Ohio St.3d 62,68,442 N.E.2d 1288(1982).
The Commission affirms the attorney examiners' ruling denying lEU-Ohio's
motions to stiike. The Commission first notes that while it is not strictly bound by the
Ohio Rules of Evidence, the Commission seeks to maintain consistency with the Ohio
Rules of Evidence to the extent practicable. Greater Cleveland, 2 Ohio St.3d 62, 68, 442
N.E.2d 1288 (1982). In this instance, we believe the attorney examiners' ruling was
consistent with the Ohio Rules of Evidence and Commission practice. In this case, DP&L
witness Jackson created a spreadsheet using underlying data, titled the spreadsheet "CLJ
Second Revised Exhibits with DETAIL - incremental switching," and then referenced the
spreadsheet in his testimony. Other witnesses then used the same data for the purposes
of using the data as a constant to compare with their own calculations and projections.
The Commission notes that, in this proceeding, parties had a full and fair
opportunity to conduct discovery of all facts relied upon by the witnesses who presented
testimony at the hearing, and the spreadsheet at issue was disclosed in discovery
(Tr. Vol. Ill at 592-593). Further, the witnesses disclosed the data in their pre-filed
testimony and provided notice that they had used it. In addition, in order to avoid any
prejudice to any party adversely affected by the ruling, the attorney examiners provided
parties the opportunity to recall DP&L witness Jackson and cross-examine him on the
contents of the spreadsheet (Tr. Vol. Ill at 593). No party availed itself of the opportunity
to recall the witness to conduct further cross-examination regarding the spreadsheet and
data.
b. lEU-Ohio's Motions to Compel
lEU-Ohio also seeks review of the attorney examiners' ruling denying the motions
to compel made at hearing. lEU-Ohio argues that the attorney examiners should have
granted the motions to compel DP&L to disclose information regarding DP&L's ability to
increase its revenue through increases in distribution or transmission rates. lEU-Ohio
contends that the attorney examiners improperly ruled that DP&L's responsive studies
regarding its ability to increase its revenue were protected by the attorney-client privilege
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and work-product doctrine. Furthermore, lEU-Ohio claims that the attorney examiners
also improperly ruled that DP&L's claim of privilege had not been voluntarily waived.
DP&L asserts that the analysis of DP&L's ability to increase its revenue through
increases in distribution or transmission rates was conducted at the request of legal
counsel and was provided to counsel so that it could provide legal advice to DP&L
regarding the potential filing of distribution and transmission rate cases. DP&L believes
that this makes the requested information privileged. DP&L further contends that it did
not waive the privilege by providing a witness to testify on the same subject matter.
DP&L argues that providing testimony on the same subject matter is not the same as
voluntarily disclosing the confidential or privileged communications. Furthermore, the
analyses of distribution and transmission rates were prepared in anticipation of
litigation, specifically in anticipation of yet to be filed distribution and transmission rate
cases. DP&L avers that this makes the analyses protected under the work product
doctrine.
The Commission affirms the attorney examiners' rulings denying lEU-Ohio's
motions to compel. We find that DP&L's analyses contained information protected by
the attorney-client privilege and the work-product doctrine. The attorney examiners also
properly ruled that DP&L had not voluntarily waived privilege and confidentiality by
providing witness testimony on distribution and transmission rates. To waive privilege
or confidentiality, the witness would have to do more than reveal the existence of the
analyses and testify on the same subject matter. The attorney client privilege is a
statutory privilege and can only be waived if the client expressly consents or voluntarily
testifies to the communications. Jackson v. Greger, 110 Ohio St. 3d 488, 2006-Ohio-4968,
854 N.E.2d 487. In this case, the witness testified on the same subject matter but did not
expressly consent or voluntarily testify to the communications at issue. Further, the
communications are protected under the work-product doctrine.
Discovery of
documents prepared in anticipation of litigation will be compelled for disclosure only
upon a showing of good cause. Good cause requires a demonstration of need for the
materials, which means a showing that the materials or information they contain are
relevant or otherwise unavailable. Civ. R. 26(B)(3); Jackson v. Greger, 2006-Ohio-4968, 854
N.E.2d 487. lEU-Ohio failed to demonstrate good cause for discovery of the documents.
The Commission finds that the attorney examiners properly denied lEU-Ohio's motion to
compel. The information in this case is protected by the attorney-client privilege and the
work-product doctrine.
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DISCUSSION
A. Applicable Law

Chapter 4928, Revised Code, provides an integrated system of regulation in which
specific provisions are designed to advance state policies of ensuring access to adequate,
reliable, and reasonably priced electric service in the context of significant economic and
environmental challenges. In reviewing DP&L's application, the Commission is
cognizant of the challenges facing Ohioans and the electric industry and will be guided
by the policies of the state as established by the General Assembly in Section 4928.02,
Revised Code, as amended by Amended Substitute Senate Bill 221 (SB 221).
Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:
(1)

Ensure the availability to consumers of adequate, reliable,
safe, efficient, nondiscriminatory, and reasonably priced retail
electric service.

(2)

Ensure the availability of unbundled and comparable retail
electric service.

(3)

Ensure diversity of electric supplies and suppliers.

(4)

Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not limited to, demand-side management (DSM), timedifferentiated pricing, and implementation of advanced
metering infrastructure (AMI).

(5)

Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
systems in order to promote both effective customer choice
and the development of performance standards and targets
for service quality.

(6)

Ensure
effective
retail
anticompetitive subsidies.

(7)

Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power.

(8)

Provide a means of giving incentives to technologies that can
adapt to potential environmental mandates.

competition

by

avoiding
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Encourage implementation of distributed generation across
customer classes by reviewing and updating rules governing
issues such as interconnection, standby charges, and net
metering.

(10)

Protect at-risk populations including, but not limited to, when
considering the implementation of any new advanced energy
or renewable energy resource.
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In addition, SB 221 enacted Section 4928.141, Revised Code, which provides that
effective January 1, 2009, electric utilities must provide consumers with an SSO consisting
of either a market rate offer (MRO) or an ESP. The SSO is to serve as the electric utility's
default service.
Section 4928.143, Revised Code, sets out the requirements for an ESP. Pursuant to
Section 4928.143(B), Revised Code, an ESP must include provisions relating to the supply
and pricing of generation service. The ESP, according to Section 4928.143(B)(2), Revised
Code, may also provide for the automatic recovery of certain costs, a reasonable
allowance for certain construction work in progress, an unavoidable surcharge for the
cost of certain new generation facilities, charges relating to certain subjects that have the
effect of stabilizing or providing certainty regarding retail electiic service, automatic
increases or decreases of components of the SSO price, provisions to allow securitization
of any phase-in of the SSO price, provisions relating to transmission-related costs,
provisions related to distribution service, and provisions regarding economic
development.
The statute provides that the Commission is required to approve, or modify and
approve the ESP, if the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,
Revised Code.
B. Analysis of the Application
DP&L proposes a five year ESP with a blending plan that annually increases the
percentage of competitively acquired rates being incorporated into its SSO rates. DP&L
also proposes six new rates to implement the ESP blending plan. First, DP&L proposes a
new competitive bid (CB) rate that it will charge customers for the portion of the SSO
load that is procured through the auction process. Second, DP&L proposes a
Competitive Bid True-Up (CBT) Rider that will true-up the actual costs of energy,
capacity, and market-based Transmission Cost Recovery Rider (TCRR) costs with the
revenues collected from customers for those costs.
Third, DP&L proposes a
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non-bypassable service stability rider (SSR) for DP&L to be able to provide stable and
reliable electric service. Fourth, DP&L proposes a reconciliation rider (RR) to recover
costs of conducting a competitive bidding process (CBP), the costs of implementing
competitive retail enhancements, and any remaining over or under-collection in the true
up trackers remaining at the end of the blending period. Fifth, DP&L proposes a
switching tracker (ST) that would defer for later recovery from customers the difference
between the level of switching experienced as of August 30, 2012, and the actual level of
switching during the ESP term. Sixth, DP&L proposes an Alternative Energy Rider Nonbypassable (AER-N) as a placeholder to recover costs DP&L has incurred from
building and operating the Yankee Solar Generating Facility (Yankee). (DP&L Ex. 9 at 911.)
DP&L proposes four changes to rates to implement the ESP blending plan. First,
DP&L proposes to split the TCRR into bypassable and nonbypassable rates. Second,
DP&L proposes to merge the Environmental Investment Rider (EIR) into base generation
rates. Third, DP&L proposes to phase-out the maximum charge provisions contained in
DP&L's^ current generation tariffs. Fourth, DP&L proposes to move from its current fuel
methodology to a system average cost methodology. (DP&L Ex. 9 at 10.)
1. ESP Term, Competitive Bid Process, and Master Supply Agreement
DP&L proposes a five year ESP term, with annual blending percentages of
10 percent, 40 percent, 70 percent, and 100 percent, respectively. DP&L contends that it
needs the five year ESP term to maintain its financial integrity and that a five year ESP
term will mitigate DP&L's need for an increased SSR amount. (DP&L Ex. 8 at 2-3; DP&L
Ex. 9 at 9; DP&L Ex. 1 at 10.) DP&L witiiess Jackson indicated that the five year ESP term
is critical for DP&L to have the necessary cash flows needed to separate its generation
assets by December 31, 2017 (DP&L Ex. 16 at 7). DP&L chose Charles River Associates
(CRA) to conduct the CBP auction due to CRA's experience with the Commission in
administering and conducting structured procurement auctions for other Ohio utilities
(DP&L Ex. 9 at 18).
DP&L argues that its ESP term should be authorized and that a more rapid move
to market-based rates should be denied. DP&L contends that Section 4928.143, Revised
Code, does not provide for the authorization of the implementation of competitive
bidding, and especially not at rates more rapid than DP&L proposes. DP&L then notes
that the Commission is bound by statute and has only the jurisdiction given to it.
Columbus S. Power Co. v. Pub. Utils. Comm'n, 67 Ohio St. 3d 535, 537, 620 N.E.2d 835
(1993)(per curiam). DP&L asserts that it could lose significant revenue if it were to move
to market-based rates more rapidly or immediately implement 100 percent competitive
bidding. Furthermore, DP&L witness Jackson testified that DP&L may not be capable of
providing safe and reliable service if it were to implement 100 percent competitive
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bidding immediately. DP&L claims that it could not immediately implement 100 percent
competitive bidding because it would have to structurally separate, and structural
separation is precluded by a trust indenture and a first and refunding mortgage on
DP&L's long-term debt (DP&L Ex. 16A at 2-5; Tr. Vol. I at 149-150; Tr. Vol. Ill at 694-695).
DP&L witness Jackson testified DP&L's first and refunding mortgage creates a lien on all
of the assets (transmission, distribution, and generation) of DP&L for the purposes of
securing approximately $884 million of secured bonds. DP&L witness Jackson then
stated that divestment could not take place until the first and refunding mortgage is
either defeased or amended. Defeasement would require the secured bonds be called,
and the earliest they could be called is September 1, 2016. As for amending the bonds,
DP&L witness Jackson indicated that the bonds could be amended to release the
generation assets but it would require existing bondholders to willingly consent to
release of the generation assets from the mortgage. DP&L witness Jackson indicated that
both scenarios present significant financial risk to DP&L. (DP&L Ex. 16 at 2-5.) DP&L
points out that intervenors conceded that they did no analysis of whether DP&L could
structurally separate and divest its generation assets. (Tr. Vol. VII at 1637-1639; Tr. Vol.
IX at 2400-2401.)
DP&L also claims that the load from reasonable arrangement customers and
special contract customers should be excluded from the CBP. First, DP&L contends that
the reasonable arrangements and special contracts have been approved by the
Commission and the contracts may not even permit DP&L to include the load in the CBP.
Second, DP&L witness Seger-Lawson claimed that customers served through a
reasonable arrangement or special contract are not actually SSO customers because they
are being served pursuant to the reasonable arrangement or special contract. DP&L
contends that this makes their load ineligible for the CBP. (Tr. Vol. V at 1414-1415,14181419.)
FES, OCC, Duke Energy Retail, and Constellation assert that DP&L should make a
more rapid transition to market rates to take advantage of historically low market prices.
FES, OCC, and Duke Energy Retail posit that DP&L's ESP should immediately be
100 percent competitively bid to take full advantage of low market prices. FES witness
Noewer stated that there is no reason that DP&L could not immediately implement a
fully market-based SSO. She also stated that if, in the first year of the ESP plan, the
Commission approves a CBP for 100 percent of DP&L's load, it would create significant
value for DP&L's customers and allow them to take full advantage of the current low
market prices. (FES Ex. 17 at 6-7, 10-11.) However, Constellation witness Fein
recommended that DP&L should move to 100 percent competitive bidding beginning in
June of 2015. Constellation contends that the ESP blending percentages be 35 percent,
85 percent, and 100 percent, respectively. (Constellation Ex. 1 at 10.)
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To facilitate the immediate move to 100 percent competitive bidding, intervenors
argue that DP&L should immediately structurally separate. Constellation witness Fein
opined that DP&L has offered no valid justification for delaying the transition to fully
competitive market rates (Constellation Ex. 1 at 10). Likewise, FES witness Noewer
alleged that DP&L has not provided a compelling reason why its generation assets could
not be transferred out of the EDU before DP&L's proposed date of December 31, 2017.
FES witness Noewer then recommended that DP&L should be required to structurally
separate as soon as possible. (FES Ex. 17 at 9-10.) FES and intervenors contend that this
would eliminate DP&L's financial integrity problems because DP&L's distribution and
transmission businesses could provide stable and reliable distribution and transmission
service while earning a reasonable regulated rate of return.
FES claims that extending the ESP term only permits DP&L to collect an SSR and
other charges for the purpose of supporting its competitive generation business. FES
witness Noewer alleged that, by ordering DP&L to structurally separate, the Commission
would eliminate any financial integrity problems affecting the regulated distribution and
transmission businesses. Thus, FES contends that structural separation would eliminate
the need to collect the SSR and other charges. (FES Ex. 14 at 32.)
FES and Constellation assert that DP&L should not be permitted to bid into its
own auction until it completes structural separation. FES witness Noewer recommended
that, if DP&L's ESP is not rejected by the Commission, the ESP should be modified to
prohibit DP&L and its related entities from bidding into Ohio SSO auctions until
corporate separation has taken place and DP&L is not receiving any generation-related
charges. (FES Ex. 17 at 5.) Furthermore, FES witness Lesser testified that if DP&L is
allowed to bid into the auctions it could have the effect of reducing participation in the
auction and raising the ultimate price paid by SSO customers. (FES Ex. 14 at 80.)
Constellation witness Fein recommended that neither DP&L nor any of its affiliates
should be eligible to participate in the CBP until DP&L achieves full structural
separation. (Const. Ex. 1 at 6.)
FES and Constellation aver that DP&L's reasonable arrangements and special
contracts should be included in the CBP. FES witness Noewer noted that the difference
between the SSO price and the reasonable arrangement price is covered by customers;
therefore decreasing the difference between the two prices would ease the burden on
customers. Moreover, FES witness Noewer claimed that including the load in the CBP
makes the auction product more attractive to potential bidders and benefits all
customers. (FES Ex. 17 at 13-14.) Constellation witness Fein opined that including
special contract and reasonable arrangement load in the CBP auction would send a
market signal that the days of special contracts are over in Ohio. Constellation also
proffered that excluding the load would isolate that portion of the load from the
reduction in energy prices anticipated by the CBP, which would miss the opportunity to
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lower the economic development rider costs paid by all customers. (FES Ex. 17 at 13-14;
Const. Ex. 1 at 13.)
Constellation recommends on brief that DP&L should be required to use a
Master Supply Agreement (MSA) that is consistent with or improves upon the ones
adopted for other Ohio utilities. Specifically, Constellation argues that Network
Integration Transmission Service (NITS) charges should be excluded from the auction
product, independent credit requirements should be removed, a weekly settlement
process should be implemented, and any compulsory notional quantity language should
be eliminated. Constellation witness Fein testified that DP&L should be required to
revise its MSA in order to make it more consistent with industry-standard agreements for
wholesale supply, and to provide greater clarity with respect to its terms (Constellation
Ex. 1 at 20-22,23-30).
Staff recommends that the Commission approve a three year ESP term. Staff
witness Choueiki testified that a three year ESP term is beneficial because the quality of
information for years four and five of a five year ESP is insufficient to warrant
committing ratepayer dollars to DP&L for those years (Staff Ex. 10 at 5). Staff witness
Choueiki further stated that a three year ESP term is beneficial because market rates are
volatile, projections of capital expenditures are unreliable, projections of shopping are
unreliable, and the future financial integrity of the Company is unpredictable (Staff Ex.
10 at 9). A three-year ESP also provides a faster transition to market than either an MRO
or DP&L's proposed ESP.
The Commission finds that DP&L's ESP should be approved for a term beginning
January 1, 2014, and terminating December 31, 2016. We agree with the parties that GBPbased prices should be implemented during this ESP. We find that the annual blending
percentages of the CBP auction rate shall be 10 percent for the period January 1, 2014, to
December 31, 2014; 40 percent for the period January 1, 2015, to December 31, 2015; and
70 percent for the period January 1, 2016, to December 31, 2016. The Commission finds
that this schedule for DP&L to implement full CBP procurement will move DP&L rates
to market while granting DP&L sufficient time to refinance its long term debt to facilitate
the divestment of the Company's generation assets. The Commission notes that DP&L
witness Jackson demonstrated that DP&L could not divest its generation assets before
September 1, 2016. DP&L witness Jackson testified that defeasement and release of the
first and refunding mortgage would be the only two options to divest sooner than
September 1, 2016 (DP&L Ex. 16 at 2-4). Both defeasement and release of the first and
refunding mortgage present significant financial risk to DP&L. DP&L witness Jackson
indicated that, even if DP&L could defease or amend its first and refunding mortgage,
DP&L would have to maintain or refinance all $884 million of indebtedness at the
regulated business, call a portion of this indebtedness and repay it with cash, or call a
portion of the indebtedness and refinance it with proceeds raised by the new unregulated
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business (DP&L Ex. 16 at 4). However, the Commission also believes that DP&L has
failed to demonstrate that it necessarily cannot divest its generation assets sooner than
December 31, 2017. Therefore, the ESP term will end on December 31, 2016, and the
Commission expects DP&L to file a generation divestment plan that divests all of its
generation assets by that date. We also note that the ESP term to implement full CBP
procurement proceeds more quickly than provided by Section 4928.142(D), Revised
Code.
Accordingly, the Commission directs that, by November 1, 2013, DP&L should
conduct an auction for 10 tranches of a 36 month product commencing January 1, 2014.
By November 1, 2014, DP&L should conduct an auction for 30 tranches of a 24 month
product commencing January 1, 2015. By November 1, 2015, DP&L should conduct an
auction for 30 tranches of a 12 month product commencing January 1, 2016. DP&L shall
file its application for a subsequent SSO, pursuant to Section 4928.141, Revised Code, by
March 1,2016. If a subsequent SSO is not authorized by the Commission by November 1,
2016, DP&L shall procure, through the CBP auction process, 100 tranches of a fullrequirements product for a term that is not less than quarterly or more than annually to
be deliverable on January 1,2017, until a subsequent SSO is authorized.
The Commission finds that DP&L's CBP and MSA should be approved, and that
the first auction for the CBP will be conducted by CRA. Consistent with our treatment of
other utilities, affiliates and subsidiaries of DP&L shall be permitted to participate and
compete in the CBP auctions in the same fair and nondiscriminatory maimer as all other
participants. DP&L shall not give any competitive advantage to an affiliate or subsidiary
participating in the CBP auctions. However, DP&L itself shall not participate in the CBP
auctions, as we are persuaded by FES witness Lesser that this may chill participation in
the CBP auctions (FES Ex. 14 at 80).
CRA will select the wirming bidder(s), but the Commission may reject the results
within 48 hours of the auction conclusion based upon a recommendation from the
independent auction manager or the Commission's consultant that the auction violated
the CBP rules. The Commission will not establish a starting price or opening bid price
cap. As with other electric utilities' CBP, the Commission finds a load cap should apply
to each auction, with no one supplier being able to bid upon or be awarded more than
80 percent of the tranches in any one auction. Further, the CBP and the blending
percentages will cover DP&L's entire customer load; no customer load should be
excluded from the CBP, regardless of whether the customer's load is being served
pursuant to a reasonable arrangement or special contract. The Commission believes that
including DP&L's entire customer load in the CBP will promote full development of
competitive rates and encourage participation in the auction. Finally, the Commission
notes that we reserve the right to modify and alter the load cap or any other feature of
the CBP process for future auctions as the Commission deems necessary based upon our

12-426-EL-SSO, et al.

-17-

continuing review of the CBP process, including the reports on the auction provided to
the Commission by the independent auction manager, the Commission's consultant,
DP&L, and Staff.
2. Service Stability Rider
DP&L proposes an SSR pursuant to Section 4928.143(B)(2)(d), Revised Code,
which would be assessed on all DP&L customers for the purpose of stabilizing and
providing certainty regarding retail electric service by maintaining DP&L's financial
integrity. DP&L claims that its return on equity (ROE) is declining and that its declining
ROE, as well as the corresponding threats to DP&L's financial integrity and ability to
provide safe and reliable service, is being driven principally by three factors: increased
switching, declining wholesale prices, and declining capacity prices (DP&L Ex. l A at 13,
Tr. Vol. I at 135-136). DP&L witness Chambers testified that, due to these factors, the
Company would not be able to maintain its financial integrity without the SSR (DP&L
Ex. 4A at 45-47). DP&L avers that its financial integrity is compromised, and if it
becomes further compromised the generation, transmission, and distribution functions of
DP&L will not be capable of providing stable, safe, and reliable retail electric service.
Numerous DP&L witnesses stated that the proposed SSR amount is the minimum that
DP&L would need to provide stable, safe, and reliable service. (DP&L Ex. 16A at 7-8;
DP&L Ex. 12 at 23; DP&L Ex. 4A at 54.)
A. Compliance with Section 4928.143('BV2Vdl, Revised Code.
DP&L posits that, for a charge to be lawful under Section 4928.143(B)(2)(d),
Revised Code, it must satisfy three criteria: it must be a term, condition, or charge; it
must relate to limitations on customer shopping for retail electric generation service,
bypassability, standby, back-up, or supplemental power service, default service, carrying
costs, amortization periods, and accounting or deferrals or future recovery of deferrals;
and it must have the effect of stabilizing or providing certainty regarding retail electric
service. DP&L avers that the SSR is a charge that relates to default service and
bypassability and has the effect of stabilizing or providing certainty regarding retail
electiric service (DP&L Ex. 4A at 53, DP&L Ex. 9 at 8-10, DP&L Ex. 12 at 23, DP&L Ex. 16A
at 8). First DP&L alleges that it is essentially undisputed that the SSR is a term,
condition, or charge (DP&L Ex. 12 at 23; Tr. Vol. VI at 1463; Tr. Vol. VIII at 2053-2054;
Tr. Vol. X at 2600). Second, DP&L claims that the SSR is related to default service and
bypassability. DP&L notes on brief that the SSR is substantially similar to AEP's Rate
Stabilization Rider (RSR) approved by the Commission, which was found to relate to
default service and bypassability. In re Columbus Southern Power Company and Ohio Power
Company, Case No. 11-346-EL-SSO (AEP ESP II Case) Entiry on Rehearing (October 3,
2012) at 15. Further, DP&L contends that the SSR is related to bypassability because it is
a nonbypassable charge. Thus, DP&L claims that the second statutory criterion has been
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satisfied. Third, DP&L contends that the SSR has the effect of stabilizing or providing
certainty regarding retail electric service. DP&L asserts that the SSR would provide the
same benefits as AEP's RSR because it would permit DP&L to freeze non-fuel generation
rate increases, it would permit DP&L to conduct auctions to set its SSO rate, and it would
permit DP&L to have fixed SSO rates (DP&L Ex. 9 at 8-10; DP&L Ex. 13). Further, DP&L
contends that it needs the SSR so that it can continue to provide safe and reliable service
(DP&L Ex. 16A at 8; DP&L Ex. 12 at 23; DP&L Ex. 4A at 53). DP&L avers that a charge
for DP&L to be able to provide stable, safe, and reliable service necessarily has the effect
of stabilizing and providing certainty regarding retail electiic service. Without the SSR,
DP&L claims that it would not be capable of providing stable, safe, and reliable service
(DP&L Ex. 4 at 54).
lEU-Ohio, OHA, OEG, OCC, and others claim on brief that the SSR is not
permitted under Section 4928.143(B)(2)(d), Revised Code. OCC witness Rose testified,
and numerous intervenors contend, that the SSR fails to satisfy Section 4928.143(B)(2)(d),
Revised Code (OCC Ex. 21 at 12-13). Intervenors believe that DP&L has failed to meet its
burden of demonstrating that the SSR is a term, condition, or charge, related to
limitations on customer shopping for retail electric generation service, bypassability,
standby, back-up, or supplemental power service, default service, carrying costs,
amortization periods, and accounting or deferrals, including future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retail
electiric service. Intervenors contend that the SSR does not relate to default service
because default service is a provider of last resort (POLR) service. OCC argues on brief
that the SSR does not relate to bypassability because, though bypassability is not defined,
a reasonable interpretation of bypassability would be costs incurred as a result of
customer switching. Intervenors then posit that the SSR provides neither certainty nor
stability regarding retail electric service. Intervenors contend that, since DP&L's
transmission and distribution businesses receive adequate revenues, and generation is
available on the wholesale market, an SSR to support DP&L's competitive retail
generation business fails to provide certainty or stability regarding retail electric service.
FES, lEU-Ohio, Honda, and OEG claim that DP&L failed to meet its burden of
demonstrating that it would not be able to provide stable, safe, and reliable service
without the SSR. The premise of intervenors' argument is that the SSR would support
DP&L's competitive generation assets, yet those competitive generation assets are not
necessary for DP&L to maintain reliable distribution and transmission service.
Intervenors contend that DP&L could maintain reliable distribution and transmission
service without the SSR because if DP&L's generation assets are divested, DP&L's
distribution and transmission businesses receive adequate revenue to ensure reliable
service. Intervenors point out that DP&L witness Jackson testified that he believed that
DP&L's transmission and distribution businesses would received adequate revenue to
ensure reliable service (Tr. Vol. I at 241-242). Therefore, intervenors argue that DP&L's
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generation assets could be divested, and DP&L would be a regulated distiibution and
transmission utility capable of providing stable, safe, and reliable distribution and
transmission service. Further, intervenors contend on brief that DP&L should file a
distiibution rate case to determine if the distiibution business really is earning sufficient
revenue. OCC points out that DP&L witness Malinak even testified that the filing of a
distribution or transmission rate case could be a way to enhance DP&L's ability to
continue offering safe and reliable service (Tr. Vol. XI at 2804). Furthermore, OCC
witness Duann claimed that the generation side of DP&L's business is what is causing
DP&L's financial integrity problems, therefore if the SSR is necessary to maintain DP&L's
financial integrity then it must be a generation-related charge (OCC Ex. 28 at 28; Tr. Vol. I
at 240-241; Tr. Vol. XI at 2804). Divesting the generation from DP&L would negate the
need for a generation-related charge and allow DP&L the distribution and transmission
utility to provide stable, safe, and reliable service. Therefore, intervenors believe that the
SSR should be denied by the Commission because DP&L failed to demonstrate that it is
necessary for DP&L to provide stable, safe, and reliable service. (FES Ex. 14A at 16-17,
OCC Ex. 28A at 29, OEG Ex. 1 at 9.)
FES, lEU-Ohio, OCC, FEA, Kroger, OEG, OHA, and Wal-Mart claim that the SSR
is a generation-related charge, the granting of which would be anticompetitive.
According to FES witness Lesser, DP&L's generation assets have been competitive for
over a decade (FES Ex. 14 at 32; see also, Tr. Vol. Ill at 709). If DP&L's transmission and
distribution businesses receive adequate revenues, as indicated by DP&L witness
Malinak, intervenors claim the SSR revenues must be for the purpose of supporting
DP&L's generation business (Tr. Vol. I at 240-241; Tr. Vol. XI at 2804). OEG witiiess
Kollen explained that DP&L's projected financial health could be transformed and
improved simply by transferring its generation assets to an affiliate or selling them to a
third party (OEG Ex. 1 at 11). Not only would divestiture allow DP&L to provide stable,
safe, and reliable service, but without divestiture DP&L would need an anticompetitive
SSR to remain financially viable. Intervenors contend that granting the SSR to support
DP&L's competitive generation assets would be anti-competitive because it would
support DP&L's competitive generation business over other competitive generation
providers operating in DP&L's service territory (Tr. Vol. II at 479-480, 528-532).
Furthermore, supporting DP&L's generation business would be at the expense of all
customers since the SSR would be a nonbypassable charge. This presents the problem of
shopping customers paying for both their own competitive generation service as well as
for DP&L's competitive generation assets through the SSR. lEU-Ohio witness Murray
equated the SSR to an unlawful subsidy of DP&L's competitive generation assets
(lEU-Ohio Ex. 2 at 22).
lEU-Ohio, IGS, Kroger, and OCC contend that the SSR is an unlawful and
unreasonable transition charge. DP&L was permitted to collect transition charges during
its market development period (MDP), but the MDP ended in 2005. Intervenors claim
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that the SSR is a transition charge because it is designed to provide DP&L with
generation-related revenue that it would otherwise lose as a result of customers shopping
to obtain better retail generation supply prices. lEU-Ohio witness Murray indicated that
during the market development period (MDP), EDUs were provided an opportunity to
protect themselves in the event that they judged the revenue from unbundled generation
prices to be above the revenue that could be obtained from providhig generation services
in the competitive market. The EDU could then file with the Commission for transition
revenue, which was the difference between the unbundled default supply generation
prices and prices for generation services in the market. (lEU-Ohio Ex. 2 at 25-26). While
the SSR does not carry the title of a transition charge, intervenors assert that it has the
effect of a transition charge because it would deny customers the benefits of shopping in
the competitive retail electric services market (lEU-Ohio Ex. 2A at 24-27; lEU-Ohio Ex. 3A
at 16-26; OCC Ex. 21 at 6-12; IGS Ex. 1 at 3-6).
Intervenors also note that DP&L was permitted to collect transition revenues in its
electric transition plan (ETP) proceeding. In re Dayton Power and Light Company, Case
Nos. 99-1687-EL-ETP, et. al. {DP&L ETP Case). lEU-Ohio witiiess Hess estimated that
DP&L recovered approximately $441 million in transition revenues through default
generation supply service and the nonbypassable consumer transition charge (CTC)
(lEU-Ohio Ex. 3 at 22). Furthermore, DP&L was permitted to recover revenues for
generation-related regulatory assets that were transition costs. These revenues were
recovered through a regulatory transition charge (RTC). Both the CTC and RTC ended
on December 31, 2003.
According to lEU-Ohio witness Hess, DP&L's market
development period, the period after which it would not be permitted to collect further
transition revenues, was supposed to end on December 31, 2003 (lEU-Ohio Ex. 3 at 23).
However, the MDP was extended until December 31, 2005, pursuant to In re Dayton
Power and Light Company, Case No. 02-2779-EL-ATA, et. a l , {DP&L RSP I Case), Opinion
and Order (September 2, 2003) at 13. Intervenors conclude that, since the SSR is a
transition charge and the MDP for collection of transition charges has ended, the SSR
should be denied. (lEU-Ohio Ex. 2A at 24-27, lEU-Ohio Ex. 3A at 16-26, OCC Ex. 21 at 612, IGS Ex.1 at 3-6.)
Staff agrees that the SSR is permitted under Section 4928.143(B)(2)(d), Revised
Code, and is substantially similar to charges previously approved by the Commission.
Staff contends on brief that maintaining DP&L's financial integrity means more than
simply avoiding a cash flow emergency or bankruptcy; maintaining a utility's financial
integrity is necessary to ensure that the utility is able to function in a normal way, serving
its obligations and maintaining its normal operations. Staff notes that it is up to the
Commission to determine if DP&L's financial integrity is threatened but indicates that
DP&L would have financial losses in several years without an SSR (Tr. Vol. 1 at 221-222).
Staff witness Choueiki noted that the Commission has granted similar charges to other
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utilities based upon Section 4928.143(B)(2)(d), Revised Code (Staff Ex. 10 at 11). AEP ESP
II Case; In Re Duke Energy Ohio, Case No. 11-3549-EL-SSO.
The Commission finds that the SSR meets the criteria of Section 4928.143(B)(2)(d),
Revised Code, as it is a charge related to default service and bypassability that has the
effect of stabilizing and providing certainty regarding retail electric service. Pursuant to
Section 4928.143(B)(2)(d), Revised Code, an ESP may include terms, conditions, or
charges relating to limitations on customer shopping for retail electric generation service,
bypassability, standby, back-up, or supplemental power service, default service, carrying
costs, amortization periods, and accounting or deferrals or future recovery of deferrals
that would have the effect of stabilizing or providing certainty regarding retail electric
service. The Commission first notes that it is essentially undisputed that the SSR is a
term, condition, or charge; therefore, the first criterion of Section 4928.143(B)(2)(d),
Revised Code, is satisfied.
The Commission finds that the SSR is related to default service. The SSR is a
nonbypassable stability charge for the purpose of maintaining DP&L's financial integrity
so that it may continue to provide default service. DP&L is required under Section
4928.141, Revised Code, to provide an SSO for customers in its service territory. The SSO
is the default service provided by the electric utility and may be provided through either
an ESP or an MRO. In fact, even if DP&L were to propose an MRO, DP&L would still
need to maintain its generation assets for some time because it would be required to
blend the MRO with its previous SSO rate over five years or such other period of time as
determined by the Commission, pursuant to Sections 4928.142(D) and 4928.142(E),
Revised Code. Therefore, we find that Section 4928.143(B)(2)(d), Revised Code,
authorizes a financial integrity charge to the extent that such charge is necessary to
ensure stability and certainty for the provision of SSO service.
Moreover, Section 4928.142(B)(2)(D), Revised Code, authorizes electric utilities to
include in an ESP terms related to bypassability of charges to the extent that such terms
have the effect of stabilizing or providing certainty regarding retail electric service. The
Commission finds that based upon the record of thi^ proceeding, the SSR should be
nonbypassable. Both shopping and non-shopping customers benefit from the existence
of the standard service offer, which is available even if market conditions become
unfavorable for retail shopping customers over the term of the ESP. Thus, the
Commission believes that the second criterion of Section 4928.143(B)(2)(d), Revised Code,
is satisfied.
Finally, the Commission believes that the SSR would have the effect of stabilizing
or providing certainty regarding retail electiic service. We agree with DP&L that if its
financial integrity becomes further compromised, it may not be able to provide stable or
certain retail electiic service (DP&L Ex. 16A at 7-8, DP&L Ex. 12 at 23, DP&L Ex. 4A at

